
Angela D. Mansfield, AIF® is an advisor with nearly 15 years of experience in the 401k field, both on the 
recordkeeper and advisor sides of the business.  Angela provides education to participants, HR Directors, 
and business owners to help them articulate their priorities and ensure they are getting the most out of 
their 401k plan.  She believes that everyone can utilize their 401k plan to have the future they dream 
about for themselves.  Please see her bio on www.pensionmark.com for more information. 
 

Three Ways to Mitigate Your Fiduciary Liability For Your 401k Plan 
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Many 401k plan sponsors have Human Resources, Payroll, and C-Suite team members who worry about 

their fiduciary liability – which even extends to their own personal assets.  This can be both shocking and 

unsettling to your staff that has the 401k plan on their list of job responsibilities.  How can companies 

continue to offer this vital benefit while at the same time protecting the team members who work with 

the plan or who act as trustees to the plan? 

Here are three ways to respond to the growing need for liability protection: 

1. Formally Establish the 401k Committee:  You can create a legally documented indemnification 

for your team members by formally establishing your 401k Committee via Board Resolution and 

Committee Charter.  These are simple documents (and can be modified to allow for other types 

of leadership organization) that can be quickly executed to keep the financial liability at the plan 

sponsor level.  Now your team can comfortably do their job with no fear that legal action taken 

against the 401k plan could result in the loss of their home! 

 

2. Hire an ERISA 3(38) Advisor:  Most plans have an advisor who acts in the capacity of an ERISA 

3(21) advisor, effectively sharing in the liability for the investment options that are offered in the 

plan.  If you upgrade the service that your Advisor offers, they can take on all of the liability of 

the fund menu that you offer to your participants.  Please note, this speaks only to the liability 

over the investments, it does not cover all aspects of the plan. 

 

3. Ensure That Your Advisor Offers Value:  Many plan sponsors would be surprised to realize that 

they pay an Advisor on their plan.  They might recall that someone assisted in helping them to 

set up the plan – to find a Recordkeeper and a Third Party Administrator and get the ball rolling 

– but after the initial set-up of the plan, they never saw that person again.  If that Advisor is 

being paid from the assets of the plan (read: the participants’ accounts), they MUST be offering 

those participants a service for that fee.  If the Department of Labor were to arrive at your door 

for a random audit and find that the plan sponsor has authorized payment to a third party who 

provides no ongoing services for their ongoing fee, that may result in serious consequences!  

Make sure you have an Advisor who is an expert in the 401k world, who does regular fiduciary 

meetings with the 401k Committee, has the expertise to advise on #1 and #2, and also ensures 

the education of your employees.  Your 401k plan Advisor should bring value to the table 

commensurate with the fees that he/she is being paid – make sure your participants are getting 

their money’s worth! 

 

Nothing can absolve a plan sponsor of all of their liability, but with these pieces in place, those who 

must touch the plan in the scope of their job description can rest assured that you’ve done everything 

you can to protect them! 
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